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““I am pleased to provide you with information on the Americans with Disabilities Act (ADA) and how it pertains to you. This issue
contains highlights of the ADA, implications of the ADA for consumers and community rehabilitation providers, as well as
available resources.” - Wendy Wilkinson, Director, Disability Law Resource Project

The Disability Law Resource Project (DLRP) is available when you need expert information on the ADA. Anytime you have
questions or concerns, you can speak with an expert technical assistant by calling 800-949-4232, or visit their Web site at

BACKGROUND

“Let theshameful wallsof exclusonfindly
cometumbling down,” said President George H.W.
Bushwhilesgning theAmericanswith Disabilities
Actintolaw on July 26, 1990.

TheADA isessentidly civil rightslegidation. It
was specifically designed to assurethat personswith
disabilitieshaveequal accessto employment possi-
bilities. It doesNOT mandate quotas, nor isit away
to get employersto hire personswith disabilitiesin
preferenceto non-disabled persons.

TheADA hasfive sectionsthat el aborate areas
of accessbility. ItisTitlel that dealswith employ-
ment issues, whichisthefocusof thisCRPBrief.

Who is Protected Under the ADA

To be protected by Titlel anindividual must
meet thedefinition of disability, bequdifiedfor the
position, and be ableto perform the essential job
functionswith or without areasonable accommoda
tion.

To meet thedefinition of disability, aperson
must meet oneof thefollowing criteria

1) Haveaphysical or menta impairment that
substantially limitsoneor moremgjor lifeactivi-
ties. Mgor lifeactivitiesimpacted by theimpair-
ment must beidentified, and, theindividua hasto
demonstrate how their ability to performthemis

sgnificantly limited. An exampleissomeonewith
aseverelearning disability who isunableto read.

2) Havearecord of such animpairment. An ex-
ampleisacancer survivor.

3) Beregarded ashaving suchanimpairment. An
exampleissomeonewho hasfacia scarring from
aburn, which doesnot impact magjor lifeactivities,
but they are perceived ashaving adisability.

IMPLICATIONS FOR
CONSUMERS

Titlel of theAmericanswith DisabilitiesAct
(ADA) smply “asks’ that individual swith disabilities
have accessto employment opportunitiesjust like
everyoneelseinour society. Titlel laysout the
actionsemployers must taketo make surethat the
employment “playingfield” isleve for individuas
withdisabilities.

Key Employment Requirements
Employment Questions

In order to assurethat employersfocusonan
individual’sability to performajob, Titlel places
restrictionson what sort of questionsemployersmay
ask of job applicantsand employees. An employer
maly not ask disability-related questionsor conduct
medica examinationsuntil aconditiona job offeris
madeto the applicant. The prohibitionincludes
directly asking whether an applicant hasaparticular
disability aswell asquestionsthat arelikdy toelicit
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information about adisability. Anemployer may not
ask questionson an application or inaninterview
about whether an applicant will need areasonable
accommodation to perform ajob. Thishelpsensure
that an applicant’squalificationsare considered and
not the person’sdisability.

These prohibitionsdo not mean that employers
cannot ask questionsto determinewhether an
applicant isqualified for ajob. Employersmay ask
whether gpplicantscan perform any or al job
functions. They may ask applicantsto describeor
demonstrate how they would perform essential job
tasks, aslong asthey request the same of al appli-
cantsinthat job category. If theindividua hasan
obviousdisahility that would clearly interferewith
job performance, such asanindividua who hashad
both handsamputated and isapplying for aposition
that requiresworking on acomputer keyboard, the
employer may ask for ademondtration of ability to

perform.

Anemployer may also ask questions about the
applicant’seducation, work history, and required
certificationsand licenses. Employersmay test
applicantsto determinecurrent useof illega drugsor
testsmeasuring physical fitnessor agility (aslongas
itisjob-related).

After anapplicant isgivenaconditional job
offer, but beforethey start work, an employer may
makedisability-related inquiriesand conduct medi-
cal examinations, regardlessof whether they are
related to thejob, aslong asit doessofor all
entering employeesin the samejob category. After
anindividua isworking, an employer may make
disahility-related inquiriesand require medical
examinationsonly if they arejob-related and
cons stent with business necessity, for example, to
determinethe appropriate accommodation.

Reasonable Accommodation: What is it?

TheADA requiresemployersto providea
“reasonable’” accommodation so apersonwitha
disability can perform one or more essentia job
functions. These accommodations can take many
forms. For example, acourt clerk must retrievefiles
stored in boxeson floor-to-ceiling shelves. A

reasonable accommodation might beassigning this
retrieval function to another employee. However,
should thisbe aone-clerk operation, theemployer
maly not be ableto provide such an accommodation
without encountering asignificant hardship. Insucha
case, theemployer would also havetolook at

reass gnment as areasonable accommodation. If no
accommodation ispossibleand no vacant position
exists, theemployer would not beinviolation of the
ADA.

What Type of Accommodation Should be
Provided?

What isreasonablewill depend on theindi-
vidua needsof theworker, the entire resources of
theemployer, and the structure (both physical
environment and nature of thejob) of thework-
place. Giventheindividuadized nature of disability as
well asthedifferencesinjob requirementsand
workplace environments, it isimpossibleto predict
what will be considered reasonablein each case.

Who Decides?

Itisuptotheemployeewith adisability to
request an accommodation, but ultimately itisthe
employer who makesthefina decision astowhat
type of accommodationwill beprovided. The
process should beinteractivewith both parties
actingingood faith to determinethe appropriate
accommodation. Thebasdlinerequirement isthat the
accommodation must be effective.

The Job Accommodation Network (JAN) isa
freeconsulting serviceproviding informationand
adviceto employersand peoplewith disabilitieson
reasonable accommodationsin theworkplace. Call
(800) 526-7234.

RELEVANCE TO CRPS

Disclosure Implications

Employersmay assumethat anindividual
represented by a3rd party, such asarehabilitation
counselor or an employment specidist, hasadisabil-
ity; however, they cannot act upon that assumption
by treating theindividua inamanner different from
other applicants.

Under Titlel, employersareonly permitted to




have disability-related information on employeesthat
isnecessary for them to determinetheexistenceof a
disability asdefined by theADA, and thetype of
accommodation that will beeffective. Ordinarily, the
individua should providethistypeof information,
but may delegatethisto the personwhoisrepre-
senting them. Beyond thisnarrow scope, providers
should not rel ease other disability-related informa-
tion that they may possess. Any medica or disabil-
ity-rel ated informati on obtained by an employer
must be kept confidential and separatefroman
employee'spersonnd file.

Requesting Accommodations

When ajob applicant or existing employee
with adisability requiresan accommodation, itis
their obligation to request the accommodation, and,
if possible, the specificsof that request. Theem-
ployee should request an accommodation from his/
her supervisor or human resources department.
Neither “ reasonable accommodation,” nor theADA
must be mentioned. “Plain English” may beused. An
employeesmply needsto request achangeand link
ittotheir disability. Therequest doesnot haveto be
inwriting, however, individua sshould beadvised to
document their request and keep arecord of any
conversationsand/or correspondencewith their
employer related to therequest.

Negotiating the Accommodation

Thereisno particular processthat must be
followed to determine the appropriate accommoda:
tion. Both employer and employee should be
involvedinthe negotiation process. Most employers
will have reasonable accommodation policiesand
proceduresin place. Once an accommodationis
requested, the employee may haveto provide
disability-rel ated documentation for thefollowing
reasons. to substantiatethat they areanindividual
with adisability entitled to the protection of theADA
wherethedisability isnot obvious; to verify that the
disability iscausing theimpai rment; and to demon-
strate that the accommodation requested isnecessi-
tated by thedisability.

Available Tax Credits

Tax creditsare availablethat can beused to
defray the cost of accommodationsprovided. The
tax credit may be used to pay for sign language
interpreters, the purchase of adaptive equipment or
modification of equipment and removal of architec-
tural barriers. If theemployer isunableto providean
accommodation becauseit imposesan undue
hardship, even after factoring thetax credits, a
rehabilitation agency may pay for theaccommoda:
tion, to assist the personin obtaining thejob.

For questionsregarding reasonabl e accommo-
dations, or to get acompletelist of whoand what is
eligibleunder the IRStax credits, you can request
thefact sheet, “Business Tax Creditsand Deduc-
tionsfor Employment of Peoplewith Disabilities’ by
contacting the Disability Law Resource Project at
(800) 949-4232 or view it on theweb at
www.dlrp.org/html/publications/employment/genera/
factsheet3.pdf.

SUMMARY

TheADA, over adecadeold, isgeneraly
regarded ashaving achievedits primary purpose...
leveling the playing field so that personswith disabili-
tiescan competefor available employment positions.

The concept of “reasonableaccommodations’
hasbeen widely recognized and generally accepted
by the businesscommunity. Physical accessibility has
clearly improved. Full interpretation of theADA is
anevolving process. It will take an educated con-
sumer, afully informed employment community, as
well ascourt decisionsto continue the success of the
Americanswith DisabilitiesAct.

Understanding and utilizing partsof theADA
can sometimesbedifficult, especidly sncecaselaw
hasrefined the meaning of somekey termsof the
ADA. Resourcesareavailableto help you under-
stand how the ADA appliesto any issue. Contact
the Disability Law Resource Project, the
Southwest’sleading resourcefor ADA expertiseat
800-949-4232 for answersto your ADA questions
(dl callsareconfidentid). Youcanadsovist DLRP's
websiteat www.dlrp.org. or submit E-mail inquiries
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